Introduction
The United States was largely responsible for creating the United Nations, gave it life in the early Cold War years and reinvigorated it in the post-Cold War era. But US engagement with the Organization has always been ambivalent, and the normative consensus that seemed to emerge in the 1990s was very fragile. This article considers the impact of recent US actions on the normative and institutional framework embodied by the UN. My central argument is that, while many of the post-Cold War interventions and innovations could be reconciled with evolving conceptions of sovereignty and security, Iraq was a bridge too far. The result is a seriously damaged US-UN relationship, but one which may yet recover because the broader normative and institutional framework remains intact.
The article proceeds as follows. In the first section, I look at the UN as both an 'institutional bargain' and the embodiment of a particular vision of world order. The ambivalent attitude of the US to the UN reflects the precarious nature of the institutional bargain. But the relationship is more enduring than it may seem, because the Organization reflects principles and values that US presidents have been espousing for 100 years. It has proven to be a good place for the US to exercise and extend its already substantial reservoir of 'soft power'.
1 The UN's value to the US and the constraints it imposes are a by-product of the Organization's role in cultivating and implementing norms through a discursive process that the US has had a major role in shaping.
In the second section, I argue that the post-Cold War activities of the UN reflect a normative agenda that has been especially conducive to the promotion of US values and understandings about world order. Specifically, I look at Security Councilauthorized interventions based on an expanding definition of what constitutes a threat to international peace and security; extensive 'state-building' efforts undertaken in the context of consent-based peace operations; and the broader human rights/democratization/good governance activities of UN agencies. These activities shaped and were shaped by a normative climate that permits ever deeper intrusion in the domestic affairs of states, an agenda that is compatible with expanding US definitions of its own interests, and yet needs the imprint of multilateral legitimacy to escape charges of neo-imperialism.
In the third section, I look at the impact of the immediate response to September 11. Three normative developments stand out: the widespread international acceptance of the application of self-defence against Al-Qaeda; the general support for 'nationbuilding' in Afghanistan following the overthrow of the Taliban regime; and the unprecedented legislative act of the Security Council in adopting Resolution 1373. These all suggest that the US tradition of using the UN to shape the normative climate in which it pursues its interests continued right up to 2002, and that much of the rest of the world was prepared to be carried along.
The Iraq episode is the focus of the fourth section, which I describe as a bridge too far not because the US-led invasion itself was such a stretch of the normative and institutional framework, but because of the context in which it took place and the discourse surrounding it. The promulgation of the 2002 National Security Strategy Ibid., at 53. and US diplomacy in late 2002 and early 2003 wavered between a genuine attempt to build support for its Iraq policy and a barely hidden desire to discredit the existing legal order's constraining rules on the use of force. My reading of events is that much of the unilateralist rhetoric was 'cheap talk': while President Bush and administration officials often spoke as if recourse to the UN was optional, US diplomatic actions were conspicuously multilateral.
But discourse matters and, as I argue in the conclusion, the normative and institutional framework embodied in the UN Charter and post-Cold War practice is facing an existential challenge. There are elements of US foreign policy -and discourse about that policy -that are tantamount to a frontal assault on the framework, a desire not to work from within the system but to tear it down and replace it. However, the framework is more robust than meets the eye and is likely to withstand this latest challenge, not least because both American interests and identity are embedded in it.
The US as International Institution-builder
In the year 2000, former Chairman of the US Senate Foreign Relations Committee Jesse Helms said in a speech to the UN Security Council, 'No institution -not the Security Council, not the Yugoslav tribunal, not a future ICC -is competent to judge the foreign policy and national security decisions of the United States. ' 2 This reluctance to accept legal and institutional constraints on US security interests is not surprising given the country's status as sole remaining superpower. But for two reasons the attitude is difficult to sustain as a matter of policy. First, the US has struck what John Ikenberry calls an institutional bargain with the rest of the world, which cannot be abrogated without considerable cost. Second, most international institutions -including the UN -are the product of a distinctly American vision of world order, which cannot be abandoned without impinging on the US' sense of self as a nation.
Ikenberry questions the simple hypothesis that the US organizes and operates within institutions it can dominate, and resists or opts out of those it discovers it cannot.
3 He argues that a more complex set of calculations is involved. In entering into institutional arrangements, leading states seek to 'lock in' other states to the rules and policy orientations of the institutions, while at the same time trying to minimize limitations on their own autonomy and discretion. 4 Conversely, weaker states agree to be locked in because they expect the arrangement to impose some limits on the leading state, or at least make that state's behaviour more predictable and less Organization, 1919 Organization, -1999 Organization, (1999 . Ikenberry, 'State Power and the Institutional Bargain', supra note 3, at 52, n. 5.
arbitrary. The bargain, therefore, entails some reduction in the policy autonomy of the leading state in exchange for a relatively stable order that suits its interests and works to the long-term benefit of all. It is driven largely by instrumental calculations of shortand long-term interests, and its efficacy depends on the extent to which both sides perceive an interest in 'institutionalizing' the behaviour of the other. If the dominant state feels it can achieve all of its goals unilaterally, both now and in the future, then there is little incentive to strike or adhere to the bargain. Conversely, if the weaker states believe that the power imbalance may shift in their favour, perhaps by their banding together in opposition to the dominant state, they may calculate that their interests are better served by holding off on the bargain or defecting from it.
Ikenberry's model is helpful in explaining the pattern of 'ambivalent engagement' that has characterized US policy towards most post-Second World War international organizations. 5 Shifting power relations and calculations of interest, influenced by reluctance on the part of any participants in the institution to be tied down more than necessary, would explain the precarious nature of the institutional bargain. And it is bound to seem especially precarious in the post-Cold War era, when the bargain is largely between the US and every other state. Because the US dominates the world by almost every conceivable material measure, 6 it is more likely to calculate that it can do better on its own, while other states are more likely to calculate that the institution is not going to provide much protection against US high-handedness. 7 But Ikenberry himself hints that the instrumental calculation that underlies the bargain does not provide a full explanation of the role of institutions. The hint is in his concept of 'stickiness'; institutions have some independent ordering capacity because procedures for altering or discontinuing the arrangement can be demanding, the institution itself can help to promote its own continuity, and because groups with vested interests in the success of the institution resist attempts to abandon it. 8 To these rationalist explanations, I would add a more constructivist, normative account. The institutional bargain produces and reproduces a normative framework that permeates international and domestic decision-making processes. That normative framework is not a direct cause of behaviour, but rather shapes the climate in which decisions are made. It is not easily abandoned, especially when the rhetoric surrounding the bargain is value-laden (for example, 'expanding democracy' or 'promoting freedom'), because abandoning the bargain could be seen as rejecting those values. Put otherwise, participants become hoist on the petard of their professed commitment to the values and norms embodied in the bargain. They may be prepared to abandon or redefine those values and norms, but doing so requires a sustained political effort that entails more than a recalculation of fixed interests.
More than most countries, US identity is wrapped up in the constellation of institutions built after the Second World War. The post-war order, as John Ruggie and others have argued persuasively, is based on a distinctly American vision of world order. 9 At key moments in the 20th century (specifically, 1919, 1945 and post-1947) , the US sought to reconstruct the international order 'in terms of organizing principles that resonate with America's sense of self as a nation'.
10 Pure appeals to national interest and great power politics have never been enough to sustain US international engagement, given its relative ability to isolate itself from the rest of the world and long aversion to 'entangling alliances'. From Theodore Roosevelt on, US leaders drew on 'American principles' to build a world order that would serve US interests. Woodrow Wilson, of course, was the most explicit in enunciating a value-based approach to institution-building and foreign policy. Franklin Delano Roosevelt, Harry Truman and Dwight Eisenhower were much more comfortable with balance of power politics, but they all embraced 'reformist aspirations for the international arena, linking US engagement to a broader vision of world order which they felt would resonate with the American public'.
11 That vision included security cooperation through institutionalized arrangements, an open world economy, self-determination and the promotion of democracy. The same principles were at play at the founding of the US: individual rights, anti-statism, democracy, the rule of law and human betterment through human action.
12 US 'nationalism' is rooted not in land or people, but in a set of values that, in principle, everyone can embrace. This is a defining feature of American 'exceptionalism', and it has defined the country's relationship to the rest of the world, situating the US as the 'city on the hill' for others to imitate. 13 When rooted in an unexamined belief in the superiority of the country's founding principles and used to justify exemption from laws and institutions that bind others 14 Nico Krisch sees a pattern of the US actively initiating the negotiation of and then exempting itself from their full application by not signing or ratifying them, or attaching far-reaching reservations. Krisch 14 But Harold Koh reminds us that there is a positive face to American exceptionalism: leadership in promoting global order and global governance. As Koh argues, the US is the only country capable, and at times willing to commit resources and make sacrifices 'to build, sustain and drive an international system committed to international law, democracy and the promotion of human rights'. 15 How positive this is, of course, depends on the extent to which one supports those values and the means by which they are advanced. From the perspective of weaker states, selectively promoting democracy and political rights at the point of a gun, while neglecting global economic and social justice, will not be perceived as benign. 16 In Gramscian terms, a hegemonic order is ruled not by brute force but by the dominant group developing an ideology based on values and understandings that come to be seen as legitimate by subordinate groups. 17 Gramscian international relations theorists do not see this as benign, and in fact the main task they have set for themselves is to identify the hidden normative agenda that underlies the existing order in order to challenge, undermine and hopefully transform it. 18 However, US attempts to universalize its values through institutions have not led to complete domination of those institutions, because the norm-building process is inherently inter-subjective, a point neither the bargain metaphor nor Gramscian notions of hegemony fully capture. To engage in international law formation and interpretation is to engage in a collectively meaningful activity. 19 Because the parties sharing a pasture, for the shared life of friends engenders common perception, a common perspective, and common discourse . . .. A friend's understanding of the relationship could only be achieved through interaction with the other . . .. To regard the meaning of that relationship as the private interpretive construct of one or the other, or some ideal limit of such constructs, fails to recognize the common perspective and discourse which structures the relationship.' Postema, '"Protestant" to a treaty or customary law regime constitute a collective law-making body, when disputes over interpretation arise, the interpretive task is to ascertain what the law means to the parties collectively rather than to each individually. And through ongoing interaction within the regime, shared understandings about its rules become entrenched in national bureaucratic, legal and political routines, as well as diplomatic practice and the activities of international organizations. Compliance is not automatic, of course, but nor is the choice to comply simply a matter of calculating the costs of defection each time the question arises. For a country like the US, which understands itself as 'a nation under law', 20 its identity as well as interests are implicated in the decision. A 'nation under law' will not casually act outside the accepted parameters of international rules, regardless of the instrumental benefits that may accrue from doing so.
The inter-subjective nature of the international legal process means that the material sources of power are not all that matters. The distribution of military and economic power certainly has a profound influence on the development and implementation of international law. But dominant states cannot simply impose or project their norms on others; the process is interactive and requires the 'offering up of reasonable arguments'. 21 Reasonable arguments are those that fit within a wider context of shared understandings about the rules of international life. If they do not fit, they are not likely to be persuasive and no amount of material power is going to change that. The hegemon may use its power to cause the behaviour of others to change, but that is not the same as changing the law. When the US seeks to reshape international law, the impact of its efforts will depend on the reactions of other influential actors. 22 Whether those other actors acquiesce will depend in part on calculations of interest (including the rewards or punishment the US can mete out), but it will also depend on whether acquiescence can be reconciled within the existing normative and institutional framework. As I will argue in discussions of Kosovo, Afghanistan and Iraq below, the international legal order -including the UN and its Charter -has the capacity to stretch and bend in response to new threats and changing circumstances. But those who seek such adaptation are more likely to succeed if their initiatives are presented -and can be internalized by others -as attempts to stretch and bend the law rather than abrogate and replace it. Finally, Joseph Nye argues that 'soft power will help the US endure as the dominant state by turning its power into international consensus and US principles into international norms'. 23 The US does have a large store of influence based on the appeal of its ideas, and the world has been moving closer to US values in the post-Cold War era, with increasingly widespread (though not universal) acceptance of democracy, human rights and liberal trading rules. 24 But soft power, like international legal regimes, is inherently inter-subjective; those on whom it is projected must accept and internalize the values, ideas and understandings that are espoused. For three reasons, the UN has been a surprisingly conducive venue for cultivating a climate among Member States that renders them receptive to, or at least hard-pressed to resist, the projection of soft power. First, though not designed to perform legislative functions, the UN has become a centre for global norm-setting. 25 Second, it has become a focal point for interaction not just among states and their representatives, but also a broad range of actors that together comprise a 'global public domain . . . an arena of discourse, contestation and action organized around global rule-making'.
26 I have argued elsewhere that discourse within this global public domain is structured and constrained by 'interpretive communities', composed of participants and experts in the relevant field of practice, not only diplomats and legal advisers, but nongovernmental experts and lawyers as well. 27 Third, the UN is a good venue for the US to project its soft power because other countries value the institution. The permanent members of the Security Council certainly do, not least because the Council enables each to punch above its weight in global affairs. 28 Paradoxically, this gives the US considerable leverage over those countries, knowing the stock they place in keeping the US engaged in the Council. This is a delicate balance, because if the Council is seen merely as a tool of the US with the others serving as rubber stamps, then the credibility and effectiveness of the body will be undermined. The same logic applies, albeit with less force, to the rest of the UN membership. Precisely because weaker states value the UN as a venue for advancing their goals, the US can use the Organization to gain assent to its normative positions (like the 'universality' of human rights, or the emerging 'right to democracy', discussed below).
These three factors -the normative role of the UN, the growing range and influence of transnational actors there, and its value to other states -have existed since the founding of the Organization, but the potential value of all three to the US is greater in the post-Cold War era than ever. It would be deeply ironic if, at this moment of unprecedented opportunity, the US were to undermine one of the principal venues for exercising and extending its soft power.
The 1990s: The UN and an Evolving Normative Climate
The end of the Cold War had a profound impact on the normative agenda of the United Nations. It was reflected in three inter-related areas of practice: humanitarian intervention, consent-based peace-keeping and peace-building, and the broader human rights, democratization and good governance activities of UN institutions. This agenda was compatible with US definitions of interests in the post-Cold War era, and indeed was largely driven by US leadership in the Security Council and other UN bodies.
The aspect of United Nations activity that gained most attention in the 1990s was the Security Council's progressively expanding interpretation of what constitutes a threat to international peace and security, the threshold for action under Chapter VII of the UN Charter. The trend began with Iraq in the aftermath of the first Gulf War, when the Council declared in Resolution 688 the flow of refugees caused by Iraq's repression of its minority populations to be a threat to international peace. Though not expressly adopted under Chapter VII, the US, UK and France claimed that it plus earlier resolutions were sufficient to build a 'legal bridge' to Operation Provide Comfort in northern Iraq and no-fly zones in both the north and south. This ambivalent start to the practice of humanitarian intervention was followed by humanitarian action in Bosnia, Somalia and Rwanda (though too late to stop the genocide). Perhaps the most significant normative step came in Haiti in 1994, where Chapter VII was invoked to authorize the use of force by a US-led coalition to restore democratically-elected President Jean-Bertrand Aristide. 29 In 1998, the Security Council 'welcomed' action by ECOWAS to restore President Kabah of Sierra Leone to power. 30 These developments occurred not as part of a systematic effort to rewrite the rules of international law, but rather as a case-by-case reaction to crises as they erupted and as a function of the political dynamics within the Security Council. Although no single decision represented a radical departure from existing international law, they added up over the years to a significant evolution in the applicable norms.
In Kosovo, the Security Council did not explicitly authorize NATO's intervention, 31 I review the arguments and literature in 'Security Council Deliberations', supra note 19 at 464-466.
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The reports of the Independent International Commission on Kosovo and the International Commission on Intervention and State Sovereignty reflect that consensus.
and the weight of scholarly and official opinion is that the intervention was illegal.
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On the surface, this looks like a substantial breach of the law on the use of force, but the international reaction suggests that the breach has come to be seen as a provocative moment in the evolution of the Charter-based normative order, rather than a complete rupture. In the debates in and around the Security Council at the time, virtually every participant invoked the law and a range of arguments was made, from straightforward claims of legality and illegality, to more qualified claims on either side. The more qualified claims of legality were made by the US, Islamic countries and others, in part because they feared the precedent it could set -that a doctrine of humanitarian intervention could be turned on them or their allies in the future. Paradoxically, this strategy shows that legal rhetoric is not infinitely manipulable, because the notion of precedent assumes there is some basis for issuing credible judgments that like cases are (or are not) being treated alike. The variegated nature of the legal argumentation is circumstantial evidence of a functioning 'interpretive community' associated with Security Council practice. If there were no such mechanism, either legal arguments would not be made at all, or they all would be more straightforward claims of (il)legality, since there would be no need to worry about the test of credibility (who would administer that test?). Moreover, the upshot of the Kosovo case is an emerging consensus on humanitarian intervention: namely, that it is lawful with Security Council approval and unlawful without it, but there may be rare cases in which intervention without Council authorization will in effect be excused. 32 Traces of this notion of humanitarian necessity as an excuse can be found in many of the statements on Kosovo, among Islamic and NAM countries, for example, which were disinclined to accept the legality of the intervention but reluctant to condemn it. Moreover, the fact that a draft resolution introduced by Russia to condemn the NATO action failed by a vote of 12-3 suggests that some members of the Council were prepared to excuse the intervention, even though they were deeply troubled by the lack of explicit authorization (Brazil, Malaysia and Gabon, for example). The failure of the General Assembly either to condemn or support NATO is also indicative. It suggests a willingness to turn a blind eye matched by an unwillingness to announce that is what is going on. This is reinforced by the Council resolution establishing UNMIK and KFOR in June 1999 (Resolution 1244), which did not retroactively approve NATO's air campaign, but whose implementation has been widely supported.
The East Timor case is also illustrative of an evolving normative climate. The vote for independence on 30 August 1999 led to a spasm of violence that destroyed the territory and left many dead and displaced. Under intense pressure from the US, the UN Secretary-General and other leaders around the world, Indonesian President Habibie consented to the introduction of an Australian-led force to quell the violence. But Indonesia's agreement was extracted under such pressure, the operation can hardly be called 'consent-based', and was certainly not a pure act of volition. Indeed, the East Timor case indicates that this defining characteristic of peacekeeping is problematic in modern peace operations. Although consenting to the presence of peacekeepers is formally a 'sovereign' act, the consent is often gained under intense pressure, highly unreliable or so open-ended that it raises questions about what sovereignty really means in these circumstances. 33 The implications are especially sharp when the peacekeepers are engaged in peace-building. No longer restricted to ceasefire monitoring and troop withdrawals, most of today's peace operations are complex affairs that involve a range of activities that go to the heart of domestic governance. 34 They include measures to extract military establishments from the political life of a country, which can profoundly affect the distribution of wealth as well as power in war economies. UN operations monitor, train and help to reform local police forces, and on occasion assume direct responsibility for law and order. Civilian policing at its best is based upon a 'social contract' between the police and the local population; by assuming that responsibility, the UN takes over one of the most delicate and basic functions of the state. Human rights monitoring, accountability for past abuses and institutional reforms to prevent future abuses are standard elements of modern peace operations, a development that marks a major shift in attitudes towards the legitimate scope of external involvement in a state's relations with its citizens. The promotion of participatory governance is now a fundamental aim of peace-building. The UN has conducted or certified numerous elections in peace processes, and electoral assistance is often part of a broader peace-building aim of creating more open and inclusive governing institutions. In many operations the UN has assisted in local administration and in a few it has actually taken over major aspects of governance. Cambodia and Eastern Slavonia are examples, both of which were seen as daringly innovative at the time, but they pale in comparison with the ambitious missions in Kosovo and East Timor. In both places the UN was given a comprehensive mandate to run the respective territories for an extended period, with full legislative and executive authority. The UN mission in Afghanistan, which was designed to leave a 'light footprint', lacks executive and legislative powers, but has a substantial role in helping the Afghani transitional administration carry out its functions.
These peace-building functions signify a complicated relationship between the UN and the local authorities. The UN, in effect, becomes an active participant in managing profound social and political transformations within sovereign states. That it does so on the basis of formal consent is an indication of how far the international community has come in accepting the notion of external involvement -not coercive intervention, but deep involvement nevertheless -in domestic affairs. Indeed the Agenda for Democratization, A/51/761 (1996), paras 1-21. While the word 'democracy' does not appear in the UN Charter, Boutros-Ghali argues that the 'we the peoples' language in the preamble plus the principles of equal rights and self-determination 'roots the sovereign authority of states and therefore the legitimacy of the UN in the will of the people'. This is reinforced by the Universal Declaration of Human Rights and the Declaration on the Granting of Independence to Colonial Peoples (1960).
scope of involvement has given rise to charges of neo-colonialism. 35 Less caustically, Roland Paris describes UN peace-building as 'an enormous experiment in social engineering -an experiment that involves transplanting Western models of social, political and economic organization into war shattered states'. 36 This critique is especially telling in light of my point above that consent to peacekeeping/peacebuilding is rarely an act of pure volition.
As with coercive humanitarian intervention, these developments occurred piecemeal, in reaction to events on the ground and for the most part on the basis of negotiated peace agreements. They did not, however, occur in a normative vacuum. The prevailing normative climate both affects and is affected by the UN's operational activities; while the various post-Cold War interventions cited above (both coercive and consent-based) would not have been possible had the climate not been ripe, they also gave content to and reinforced inchoate norms.
The most striking evolution of this normative climate has occurred in three inter-related spheres in which the UN has been deeply involved: human rights, democratization, and good governance. The web of global human rights instruments that sprouted from the Universal Declaration of Human Rights now number more than 25, and the most comprehensive of these (the two International Covenants) have over 150 parties. The UN human rights machinery, though still weak, has become progressively stronger with establishment of the post of High Commissioner for Human Rights, the appointment of independent experts to the human rights treaty committees, the increasing use of special rapporteurs and the like by the Commission on Human Rights, the various channels now available for bringing individual petitions to UN bodies, and the so-called 'mainstreaming' of human rights in the operational activities of UN agencies like UNICEF, UNHCR, UNESCO, UNDP and the World Bank. 37 Most significantly, the International Criminal Court and its ad hoc predecessors have made international criminal law enforcement against individuals a reality, though not consistently applied or universally welcomed.
Former Secretary-General Boutros-Ghali defined democratization as 'a process that fosters a more open, more participatory, less authoritarian society', and framed democracy assistance as analogous to development assistance, enabling him to claim that the UN's work in this area is not interference in internal affairs. 38 The Commission on Human Rights upped the normative ante by adopting a non-binding resolution entitled 'Promotion of the right to democracy' in April 1999. 39 Since 1992, the UN has provided electoral assistance to 70 states, ranging from the conduct of elections, to verification of the results, to coordinating other international and national observers and providing technical assistance to local authorities. 40 Electionmonitoring by the UN and regional organizations has given content and precision to the broad right to political participation set out in Article 25 of the International Covenant on Civil and Political Rights. 41 And when the UN certifies an election as free and fair, it confers legitimacy on the new government, a stamp of approval that under a Westphalian concept of sovereignty would have been seen as unnecessary, even offensive. That so many governments now want -even need -this stamp of legitimacy says something important about the evolving nature of sovereignty.
Finally, democratization is related to the 'good governance' agenda of the UNDP, World Bank, and other development agencies and donor governments. Many of these activities are undertaken in the context of post-conflict peace-building, but good governance has become a guiding principle for a broad range of UN development and assistance activities. 42 What is most striking about the UNDP approach is the extent to which it has gone beyond the good governance agenda of the World Bank, whose roots were in structural adjustment and economic liberalization, and whose focus was on public sector management. 43 In the 1990s the UNDP expanded the concept to include the strengthening of legislative and judicial institutions, empowering the poor through participation, promoting decentralization and strengthening local governance, working with civil society organizations, and rebuilding government capacities in post-conflict societies. 44 UNDP's conception goes beyond good economic management to include an emphasis on the political and civic dimensions of governance.
The UN activities described in this section (humanitarian intervention, peacebuilding, human rights implementation, democratization and good governance) and the normative and institutional framework that makes this agenda possible were promoted, supported, and often led by the US. Indeed, the agenda can be seen as an John Ruggie, supra note 26, at 8. 48 Hurrell, in Byers and Nolte, supra note 5, at 355. 49 Daalder and Lindsay, supra note 11, at 2. 50 Ikenberry in Foot, MacFarlane and Mastanduno, supra note 3, at 67. extension of the institution-building project the US began in the 1940s. The Security Council would never have acted as it did in Somalia, Bosnia and Haiti without US leadership, nor would the Kosovo intervention have occurred. The National Security Strategies (NSS) of 1994 and 1996 describe multilateral peace operations that 'support democracy or conflict resolution' as a means of protecting US national security, and refer to Angola, Bosnia, Cambodia, El Salvador, Guatemala, Haiti, Liberia, Namibia and Sierra Leone as places where the US committed resources to achieve these ends. 45 The 1994 paper describes democracy, respect for human rights and the expansion of markets, 'not [as] a democratic crusade; [but as] a pragmatic commitment to see freedom take hold where that will help most'. 46 The US was the driving force behind the creation of the post of High Commissioner for Human Rights, and it was the main sponsor of the Commission on Human Rights resolution on the right to democracy.
The UN-centred 'global governance' agenda has broadened and now projects more deeply into the domestic policy sphere of states. 47 The US has taken the lead in creating the normative climate and institutional framework that made this agenda possible. International law and institutions play a role in legitimizing this ever-deeper intrusion in domestic affairs, by acting as 'buffer between powerful states and the implementation of agreed international rules and norms'. 48 Any ambivalence the US had in engaging with these humanitarian, democratization and state-building activities was not because the UN was seen as a hostile place for advancing US values, but mainly because the US was ambivalent about a value-based foreign policy.
September 11 and the War on Terrorism
If there had been a struggle between multilateralist and unilateralist impulses in US foreign policy throughout the 20th century, the victory of President Bush in 2000 seemed to mark the triumph of the latter. American foreign policy was revolutionized, if not in its goals, then in how to achieve them. 49 The strategy of liberal internationalism appeared to have lost out to what Ikenberry describes as 'a more unilateral, even imperial, grand strategy'. 50 In expressing his support for national missile defence, Newt Gingrich characterized the distinction between the strategies as 'the difference between those who would rely on lawyers to defend America and those who rely on engineers and scientists'. 51 This lack of faith in lawyers was reflected in US rejection of the Kyoto Protocol, withdrawal from negotiations on a verification protocol for the Biological Weapons Convention, its restrictive stance on the proposed Convention on Small Arms, its withdrawal from the Anti-Ballistic Missile Treaty (a critical component of multilateral arms control regimes) and redoubled efforts to undermine the International Criminal Court.
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Yet there remained a strong Wilsonian streak in Bush's foreign policy, animated by neo-conservative goals to spread 'freedom, democracy and free enterprise' around the world. 53 As John Gaddis points out in analysing the National Security Strategy of 2002, the ultimate goal is to 'finish the job that Woodrow Wilson started. The world quite literally must be made safe for democracy'. 54 The principal difference is that Wilson believed strongly in the utility of international institutions and law as mechanisms for promoting US values, whereas the neo-conservatives do not. 55 The question raised squarely by September 11 and its aftermath is whether Wilson's idealistic ends can be achieved through unilateral means.
The response to September 11 features three especially revealing normative developments: the US-led military campaign against Al-Qaeda and the Taliban, justified on the basis of self-defence; 56 the UN-led political process that culminated in the Bonn Agreement and the subsequent peacekeeping and peace-building efforts in Afghanistan; and the adoption of Resolution 1373, an unprecedented legislative act by the Council that bypasses the laborious process of multilateral treaty making by selecting provisions from various terrorism conventions and converting them into universally binding obligations. 57 There is an undeniable element of opportunism in these developments. The US wanted the Security Council to condemn the September 11 attacks, but it worked hard to preclude any language in the resolutions that would constrain its ability to strike at terrorists or states harbouring them wherever they may be. 58 The US wanted political support for its military action in Afghanistan, but it marginalized any decision-making role of NATO allies and regional partners. The US wanted UN civilians and international peacekeepers to help stabilize Afghanistan, but did not want them to interfere with Operation Enduring Freedom (OEF) and thus resisted the deployment of the International Security Assistance Force (ISAF) beyond Kabul until late 2003. The US tacitly accepted Russia's long-standing position that its Chechnya policy is a war against terrorists to gain support for Resolution 1373, whose implementation has been described as 'hegemonic international law in action'. 59 Nevertheless, a good case can be made that the response to September 11 is evidence of the US pushing the limits of international rules on the use of force, while not stretching them so far that others could not be brought along. Consider for example the surprisingly supportive international reaction to the US claim that it had been the victim of an armed attack within the meaning of UN Charter Article 51:
• Security Council Resolutions 1368 and 1373 both contain preambular paragraphs reaffirming 'the inherent right of individual and collective self-defence'.
• Prior to the US action in Afghanistan, both NATO and the Organization of American States (OAS) adopted statements indicating that the acts were armed attacks that could be met by a proportional military response. 60 The Gulf Cooperation Council did not go that far, but expressed a 'willingness to participate in any joint action that has clearly defined objectives'.
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• On the day OEF began, the President of the Security Council said to the press that the unanimous support for the US expressed in earlier resolutions 'is absolutely maintained'. 62 Many states provided the US with access to airspace and facilities, and Russia, China, and a number of Arab states announced support for the US campaign. APEC, the OIC and Arab League did not express support, but all three organizations pointedly refrained from condemning it. 63 As Antonio Cassese concludes, in a matter of days, practically all states came 'to assimilate a terrorist attack by a terrorist organization to an armed aggression by a state, entitling the victim state to resort to individual self-defence'. 64 He questions whether 'instant custom' can develop in this way, but it is hard to contest that September 11 and its aftermath signal a movement of the law of self-defence in that direction. Moreover, this interpretation of Article 51 does not represent a complete break with the past. While the International Court of Justice had implicitly rejected that interpretation in the Nicaragua case, 65 the US cruise missile attacks on a pharmaceutical plant in Sudan and a base in Afghanistan were justified as self-defence in connection with the Al-Qaeda sponsored bombings of US embassies in Kenya and Tanzania in August 1998. 66 The reaction of other governments to the US strikes was muted, suggesting some support for the proposition that self-defence against terrorists or terrorist bases in certain situations would be legal. 67 Similarly, the US' support for peace operations in Afghanistan represents a dramatic about face for the Bush Administration, after the hostility towards 'nation-building' expressed in the early days. It is a return to the ambivalent engagement of the Clinton years, driven by a belated recognition of the threats that can emanate from so-called 'failed states'. 68 As argued above, intrusive peace-building had become a fairly common practice for the UN and US in the 1990s, although the principal US motivation for doing so may have changed in the aftermath of September 11. And the Afghanistan experience reinforces the notion that effective peacebuilding requires not only military and economic commitment, but also the multilateral exercise of 'soft' power to build stable governing institutions. Resolution 1373, however innovative it may be, is directed at Member States of the UN. It imposes obligations on governments and therefore its effectiveness as a counter-terrorism tool depends on the effectiveness of the governments which must implement it.
Thus in the immediate aftermath of September 11, the US was consciously, though obviously not wholeheartedly, multilateralist. After NATO voted its support for the American campaign in Afghanistan, Secretary Powell remarked that 50 years of steady investment in the alliance had paid off. 69 When the Security Council adopted Resolutions 1368 and 1373, the US rediscovered the Council's usefulness as a channel through which major international security crises are 'interpreted' for the world. 70 The US rightly calculated that it did not need much military help to defeat the Taliban or chase Al-Qaeda into the mountains, but it wanted and benefited from the political support and economic help it was able to garner by working within the UN. It was able to stretch without breaking existing norms on self-defence, it reinforced the perceived legitimacy of 'state-building' by external actors, and it carved out a new legislative role for the Security Council based on a degree of consensus among the P5 that had rarely -if ever -been seen since 1945.
Iraq: A Bridge Too Far
If the actions in Kosovo and Afghanistan tested the limits of the fragile post-Cold War normative framework, intervention in Iraq was a bridge too far. It was a bridge too far not because the action itself was a dramatic departure from that framework, but because of the context and manner in which it was presented. The US relied mainly on two legal arguments to justify the military action: self-defence against terrorism; and enforcement of Security Council resolutions to rid Iraq of weapons of mass destruction (ending Saddam Hussein's human rights abuses was never pressed as an adequate legal justification in itself and only became a prominent rationalization for the war after-the-fact). In his 5 February briefing to the Security Council, Secretary Powell presented forensic evidence to support the case on both counts. He failed to persuade the interpretive community of the merits of the first, terrorism-based claim. While there was substantial international support for the legality of military action in Afghanistan, the argument could not be stretched to Iraq 17 months later. The debate was waged intensely in and around the Security Council between September 2002 and March 2003; in the end, most participants in, or knowledgeable observers of, that debate were not convinced that the links between Iraq and the events of September 11 were sufficiently tight to justify military action on the basis of self-defence. When that became obvious, the Bush Administration largely gave up trying to make its case in those terms -at least to international audiences. There is no better evidence than the As Tom Farer suggests, Iraq was no greater a stretch than the one made by NATO when it bombed Serbia over Kosovo. Tom Farer, 'Toward an Effective International Legal Order: From Coexistence to Concert?', draft book chapter on file with author. See also Nye, supra note 55, at 63. justification for the war, which does not say a word about terrorism or self-defence. 71 It was based entirely on the enforcement of existing Security Council resolutions.
That legal case turns on the reading of Resolutions 678 (1990), 687 (1991) and 1441 (2003) . The US/UK argument in a nutshell is that Resolution 687 merely suspended the right to use force granted by Resolution 678, and the right was revived by the declaration in Resolution 1441 that Iraq was in 'material breach' of its obligations. The counter-argument is that Resolution 687 extinguished the grant of authority in Resolution 678; the right to use force would require a new explicit authorization, which Resolution 1441 did not provide. My own reading is that the latter argument is more persuasive, but the case is not open and shut. 72 The language of the resolutions, explanations of votes and practice since 1991 (which at least until Operation Desert Fox in 1998 suggested acquiescence to the threat or use of force) are sufficiently ambiguous that the legal case is not as far-fetched as the argument based on self-defence. Moreover, it is not fatally undermined by the subsequent failure to find any weapons of mass destruction. Unlike the connection with Al-Qaeda, US/UK claims about the status of Iraq's weapons programmes were not completely out of line with what others -including UN inspectors -believed. The sharpest differences of opinion concerned the urgency and magnitude of threat those programmes posed and how to deal with them, not whether they existed.
73
More to the point, the case for intervening in Iraq to enforce Council resolutions comes from within the existing normative and institutional framework. 74 Iraq was not one of any number of 'rogue states' to be pulled out of a hat and picked off at moments of US choosing. It was one 'rogue state', virtually defined as such by the UN after committing a flagrant act of aggression in 1990. In the aftermath of the first Gulf War, the Security Council imposed binding obligations on Iraq and, by November 2002 (when Resolution 1441 was adopted), there was little disagreement among UN Member States, UN inspectors and the Secretariat that Iraq had failed to live up to those obligations. The Iraq issue had been on the agenda of the international 75 While the doctrine of pre-emption was never part of the explicit case made at the UN, it was a contextual feature of the deliberations in and around the Security Council. I would like to thank Alan Henrikson for drawing my attention to the important distinction between narrow deliberative process at the UN and the broader US discourse through diplomatic channels and in the press. community for 13 years and the entire debate about the role and relevance of the UN only arose because the UN had been so deeply involved in the matter from the start.
It is not the action against Iraq itself that is so disturbing to the normative order, but how it was presented and understood. The US case was cast against the backdrop of the doctrine of pre-emption, outlined in the National Security Strategy of September 2002. 75 The most controversial aspect of the doctrine goes beyond even the most liberal interpretations of anticipatory self-defence. The NSS claims the notion of 'imminent threat' must be adapted to allow action 'even if uncertainty remains as to the time and place of the enemy's attack. To forestall or prevent such hostile acts by our adversaries, the United States will, if necessary, act preemptively.' This is not pre-emption of a truly imminent attack, when there is clear evidence that it is about to be launched, but rather prevention of a possible future attack. That stretches the concept of 'armed attack' so far beyond its moorings that it becomes virtually meaningless as a legal analytical tool. 76 Moreover, the diplomacy in the lead-up to the war at times seemed deliberately designed to challenge the existing normative and institutional order. Precisely because the US chose not to restrict its case to the enforcement of existing Security Council resolutions, others found it hard to vote for the so-called second resolution that would have explicitly authorized military action. In late January, the US and UK largely gave up trying to win French and Russian support directly and instead focused on the non-permanent members, hoping they could get majority support and argue that they had been blocked by an 'unreasonable veto'. 77 The six 'swing vote' countries (Pakistan, Cameroon, Angola, Guinea, Chile and Mexico) came under intense pressure and yet, despite the threats made and incentives proffered, few if any were won over. 78 Joseph Nye reports that 'a number of close observers -such as British Ambassador to the UN Sir Jeremy Greenstock -believe that with a little more patience and diplomacy, the administration could have obtained another resolution 79 Instead of hammering away at the one issue on which all members of the Council had already agreed -namely the need to rid Iraq of its weapons of mass destruction and related programmes -the Bush Administration spoke at diplomatically inopportune moments about tenuous linkages to acts of terrorism, a doctrine of pre-emption that was hard to square with existing law and the desire to transform the entire Middle East. This made it very difficult for those six swing vote leaders to sign on to a war that would look to their constituents like the first step in a US effort to remake the world, through force, in a manner that served US rather than collective interests. 80 Whether these were diplomatic missteps or part of a frontal challenge to the existing legal order is hard to say, 81 but there is no doubt that by casting the Iraq invasion in those terms, it was seen by many not as an effort to adapt existing norms and institutions to new threats, but rather to tear down those norms and institutions and start again from scratch.
The normative and institutional framework embodied in the UN Charter has been damaged by the Iraq episode. 82 Even as he turned to the UN, President Bush used rhetoric designed to minimize the legitimating role of the Security Council. The humility of his presidential campaign ('if we're an arrogant nation, they'll resent us. . .[W]e've got to be humble and yet project strength in a way that promotes freedom' 83 ) gave way to a more unabashedly assertive tone after September 11. His message to the world on September 12, 'either you are with us, or you are with the terrorists,' was in effect a declaration of American hegemony. 84 When he spoke to the General Assembly in September 2002, his language suggested not that the US needed UN support for military action, but that the UN was being given a last chance to prove its 'relevance' and usefulness to the US. 85 In a 6 March 2003 press conference, President Bush insisted that the US would put the proposed second resolution to a vote 'no matter what the whip count is', implying he would feel no compunction about going to war regardless of the outcome. The policy of 'multilateralism à la carte' suggested by the above remarks does not take seriously the proposition that institutions can legitimize the use of power. 87 The legitimating power of the UN and other international institutions derives from the fact that they are seen as something more than an instrument dominant states can use when helpful and ignore when convenient. Indeed, Condaleezza Rice wrote in an article before she became Bush's National Security Adviser that the US should not get deeply involved in peacekeeping or humanitarian interventions because 'we will find ourselves looking to the UN to sanction the use of American military power in these cases, implying that we will do so even when our vital interests are involved, which would be a mistake'. 88 In other words, the habit of seeking the blessing of the Security Council should not be allowed to develop, even if it may be helpful in a particular case, because it will infect the US' ability to act unilaterally in other cases. This line of thinking, which runs deep in US political culture, 89 is proof that the legitimating power of the Security Council is well understood in the highest circles of the US government -and deeply resented by some.
But if one considers diplomatic deeds rather than words, the unilateralist rhetoric of the Bush Administration looks like 'cheap talk':
• By turning to the UN in September 2002, President Bush launched an extended and highly public deliberative process from which the US had something to lose as well as gain, not least because from that moment on the American public much preferred Security Council endorsement for military action.
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• The US worked hard to secure the unanimous passage of Resolution 1441 in November 2002, which included what it saw as critical language declaring Iraq in 'material breach' of its obligations.
• In that resolution, the US committed itself to further Security Council deliberations to 'consider the situation' should Iraq fail to comply, thereby opening itself to another round of public persuasion, criticism and justification at the UNthough not another vote.
• The US chose not to put the draft 'second resolution' to a vote in March 2003, in part because it agreed with Spain (a supporter of the US) and France (an opponent) that a failed resolution would do more damage to the Security Council and international law than for the US to act on the basis of its own interpretation of existing resolutions. 91 Thus despite President Bush's bold claim that he would put the matter to a vote no matter what the whip count, he was convinced by the reasoning later articulated by Richard Haass: '. . .we can [still] argue that we are acting pursuant to the UN, in 1441. This is a way, I believe, quite honestly, of preserving the UN's potential viability in the future. We've not destroyed it.' 92 This diplomatic manoeuvring highlights the critical role of the Security Council as a venue for discourse about the meaning and implementation of legal norms relating to the use of force. 93 The Council can be conceived as a four-tier deliberative setting, with the five permanent members occupying the top tier, the ten non-permanent members occupying the second, and the UN membership as a whole composing the third. The fourth tier is the constellation of international lawyers, engaged representatives of non-governmental organizations, organs of international public opinion and others who have a stake in, knowledge about and keep a close watch on what is going on in the Security Council. Together, these four tiers function as an interpretive community, which sets the parameters of acceptable discourse and in effect passes judgment on legal claims. The deliberations matter, they are not epiphenomenal. A price is paid for an adverse judgment of the interpretive community. It is hard to quantify what the US is paying for acting outside the legal and Security Council framework, but Turkey's decision not to permit the use of its territory to open a northern front certainly complicated military strategy. Moreover, two respected military analysts calculate roughly that maintaining security and reconstructing Iraq between summer 2003 and 2007 could cost the US $100 billion more than what its share of a multilateral effort modelled on Bosnia or Kosovo would be. 94 The catalogue of multilateral initiatives taken since the conclusion of the combat phase of the Iraq war suggests that those costs are sinking in. The US has gone back to the Security Council four times for resolutions, which authorize the presence of coalition forces, give a role to various international institutions in the economic reconstruction of Iraq, ask the Special Representative of the Secretary-General to play a 'leading role' in the future political developments in Iraq, and call for a distinct multinational entity to provide security for the UN presence in Iraq, which it was hoped would draw in other states. 95 In the summer of 2003, the US urged the UN Secretary-General to send one of its most accomplished peace-builders to Iraq as a Special Representative (Sergio Vieira de Mello, who died in the August 2003 bomb blast). In early 2004, the US asked the Secretary-General to send a team to help work out arrangements for the transition of authority to Iraqis once it became obvious that the US caucus-based scheme would be resisted. 96 It urged the SG to appoint Lakhdar Brahimi to lead the team 97 and relied heavily on him to work out the post-June 30, 2004 transitional arrangements.
Moreover, some members of the Bush Administration are playing down the most far-reaching implications of the 'doctrine of pre-emption' and playing up the need for strategic partnerships within institutions. In a recent article, Secretary Powell wrote:
Some observers have exaggerated both the scope of pre-emption in foreign policy and the centrality of preemption in US strategy as a whole . . . The US NSS does commit us to preemption under certain limited circumstances. We stand by that judgment, the novelty of which lies less in its substance than in its explicitness. But our strategy is not defined by preemption. Above all, the president's strategy is one of partnerships that strongly affirms the vital role of NATO and other US alliances -including the UN.
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Rhetorical style matters because the interpretation and application of international law is an inter-subjective enterprise. Secretary Powell is signalling that the doctrine of pre-emption should not be interpreted or understood as a revolutionary challenge to the normative and institutional order. He is making a case for this 'novel' feature of US foreign policy from within the existing Charter framework, not outside it. This discursive move is a subtle rebuke to those in the Administration who believe US interests and values are better served by tearing down that framework.
Conclusion
Tearing down the normative and institutional framework embodied in the UN Charter is not in the US interest. As John Ikenberry wrote before Iraq, 'unchecked US power, shorn of legitimacy and disentangled from post-war norms and institutions of the international order, will usher in a more hostile international system, making it far harder to achieve American interests'. 99 Conversely, as Harold Koh puts it, 'the process of visibly obeying international norms builds US soft power, enhances its moral authority, and strengthens US capacity for global leadership in a post-created the very UN-based order that current US policy may destroy; the irony that the more other states seek to preserve the viability of the UN, the more valuable it is to the US; and the irony that the more dominant the US gets, the greater the incentive to legitimize its power through multilateral mechanisms in order not to provoke resistance. It is difficult to be half-Wilsonian, seeking to spread US values but not using accepted institutions to do so; for the foreseeable future, the UN will remain a useful vehicle for the US to transform its values into a global consensus and put its power behind broader collective purposes.
